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APPELLANTS' SUPPLEMENTAL BRIEF ON APPEAL 

This Supplemental Brief is in response to the Examiner's Office Action of August 22, 2006. 

III. Amended Status of Claims 

This appeal is from the final rejection of claims 1, 2, 7, and 14-18. Claims 3, 4, 5, 6, 8, 9, 
and 10 have been canceled. 

IV. Status of Amendment After Final Rejection 

Appellants have submitted an Amendment After Final Rejection contemporaneously with 
filing of this Supplemental Brief, asking that claims 5 and 10 be canceled. It is submitted that the 
Amendment After Final Rejection should be entered in this case as placing the application in better 
condition for appeal by simplification of issues. 
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V. Supplement Summary of the Claimed Subject Matter 
J. Claim 18 

18. An improved alkaline dietary and/or therapeutic supplement composition 

wherein the composition consists essentially of an admixture of 

1000 mg of methylsulfonylmethane (MSM); 

780 mg of ascorbic acid; 

20 mg of bioflavonoid; 

100 mg of calcium carbonate; 

50 mg of potassium gluconate; and 

50 mg of magnesium oxide. 

VI. Supplement of Grounds of Rejection to be Reviewed on Appeal 

F. Can the Examiner's Final Rejection of claim 18 under 35 U.S.C. § 103a as 
unpatentable over Herschler U.S. Patent 4,568,547 be sustained? 

VII. Supplemental Argument 

Claim 18 Is Patentable Over the '547 Herschler Patent 

Claim 1 8 calls for an improved dietary and/or therapeutic supplement composition 
consisting essentially of 1 ,000 mg of MSM, 780 mg of ascorbic acid, 20 mg of bioflavenoid, 1 00 mg 
of calcium carbonate, 50 mg of potassium gluconate, and 50 mg of magnesium oxide. This 
therapeutic supplement composition has the beneficial properties explained in second full paragraph 
of Section 2 of applicants' main Brief under the heading Differences in the Prior Art and the Claimed 
Subject Matter. The agent in the composition, MSM, is more absorbable and more rapidly and 
efficiently digested in the cardio fundic portion of the individual's stomach and the majority of the 
agent is digested within a shorter time with less pH fluctuation, than would otherwise be the case as 
a result of the combination of MSM with the other constituents set forth in claim 18 in the relative 
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proportions of each. The composition provides for improved intracellular, extracellular transfer rate 
of the MSM contributing to the increased bioavailability and effectiveness of the supplement agent. 

Herschler utilizes MSM as a tableting agent for various ingredients. There is no teaching or 
suggestion in Herschler of the combination set forth in claim 18, or the relative proportions thereof. 

Specifically, when the ingredients of the Examples of the '547 Herschler patent are compared 
with the claimed constituents of claim 18, it is clear that Herschler does not suggest or teach the 
claimed combination, and Herschler's formulations would not accomplish appellants' unique results. 
The only ingredients in Herschler's '547 Examples that correspond with constituents of claim 1 8 are 
as follows, with the amounts of the ingredients being totally different from the corresponding 
constituents of claim 18: 



Example I 
MSM - 50% 
ascorbic acid - 48% 

Example II 
MSM - 50% 
ascorbic acid - 50% 

TABLETING WITH MSM 
MSM 

magnesium oxide 
Vitamin C 

Example III 
MSM - 250 mg 
Vitamin C - 250 mg 
bioflavonoids - 5 mg 
magnesium oxide - 50 mg 

Example IV 
MSM- 250 mg 
Vitamin C - 60 mg 
bioflavonoids - 5mg 
magnesium oxide - 125 mg 



Example V 
MSM- 250 mg 
Vitamin C - 60 mg 
magnesium oxide - 100 mg 

Example VI 
MSM - 250 mg 
Vitamin C - 60 mg 
magnesium oxide - 127 mg 

Example VII 
MSM - 150 g 
magnesium oxide - 1 00 g 

Example VIII 
MSM 

Example IX 
MSM - 250 mg 
Vitamin C - 250 mg 

Example X 
MSM - 200 mg 
Vitamin C - 200 mg 
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Example XI 
MSM- lOOmg 



Example XIV 
MSM -250 mg 
Vitamin C - 250 mg 



Example XII 
MSM - 0.290 g 



Example XV 
MSM - 200 mg 
Vitamin C - 200 mg 



Example XIII 
MSM - 0.290 g 



Example XVI 
MSM -100 mg 



It is clear from the foregoing that none of the Examples in the '547 patent disclose the 
combination of ingredients called for by claim 1 8 and there is no teaching of the relative proportions 
of the respective ingredients. 

The argument at pages 12-14 of appellants' main Brief with respect to failure of the '547 
patent to anticipate or render claims 1 , 2, 7, 14, and 1 5 obvious, applies with equal force to claim 1 8 
and is incorporated by reference thereto. Claim 1 8 is even more specific than claims 1 , 2, 7, 1 4, and 
15, and is clearly not anticipated or obvious from the '547 Herschler patent. 



SUMMARY 



Claim 18 should be found allowable along with the other appealed claims. 



Respectfully submitted, 



HOVEY WILLIAMS LLP 



Date: September 21. 2006 



By: 




Warren N. Williams, Reg. No. 19,156 
2405 Grand Boulevard, Suite 400 
Kansas City, Missouri 64108 
(816) 474-9050 
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